FINANCIAL INSTITUTIONS COMMITTEE
Business Law Section, State Bar of California

Minutes of the Meeting of December 11, 2007

Committee Members Present:
Meg Troughton, Chair
Bruce Belton, Vice Chair
Rosie Oda

David Eckles

Elaine Lindenmayer
Jason Rebman

Keith Ungles

Craig Chang

Richard de la Pena
Todd Okun

Shirley Thompson

Advisory Members and Others Present:
John Hancock
Robert Mulford
Joseph Sanchez
Maureen Young
Mike Zandpour
{eland Chan
Mary Price

Neil Rubenstein
Russell Schrader
Morris Hirsch
Michael Occhiolini
Tim LeBas

Ken Davis

Andy Stone

Dave Skidmore
Richard Elbrecht
Marie Hogan
Stephen Lawrence
Bill Webb

Susan Allison
lL.aura Rogers

Call to Order: Meg Troughton called the meeting to order at $:30 a.m.
1. Roll Call, Introductions and Administrative Matters: Meg welcomed the Committee

Members, Advisory Members and Guesis.
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2. Approval of the Minutes for November 13, 2007. The minutes for the meeting of
November 13, 2007 were approved by the Committee, as presented.

3. Department of Corporations Proposed Residential Mortgage Guidance. Tim LeBas of
the California Department of Corporations (DOC) reported on proposed guidance for non-
traditional mortgage products, as follows. DOC licenses and regulates mortgage bankers and
finance lenders under the California Finance Lender's Law (traditionally consumer and
commercial loans). Senate Bill 385 by Senator Machado (copy attached), requires Lenders
regulated by DOC and brokers regulated by the DRE to adopt policies and procedures to carry
out the guidance and state mandated procedures on sub-prime lending, adopted last
November. Some major servicers are trying to be proactive with borrowers before their loan
interest rates re-set and are working on a process to determine which borrowers cannot afford
their loans. The goal is to modify loans where appropriate to carry out their terms for a
“sustainable period of time.” The Governor’s program is discretionary with non-regulated
lenders. Questions were asked about unconstitutional impairment of contracts.

The DOC has been very active in this area, and before 2007 identified a need for this type of
guidance for its’ licensees. $SB 385 now requires all reguiated lenders to apply the guidance and
develop policies and procedures. Regutations have been adopted for finance lenders and
mortgage bankers. Those are now pending review by the Office of Administrative Law. The
rules take a very flexible approach in requiring licensees to adopt best practices. The purpose is
to achieve three goals: (a) suitability; (b} accountability; and (c) transparency. The concept was
to adopt an “investment model” that would typically apply to sales of securities, and apply that to
the lending process. The licensees will also have to report annually on implementation of the
guidance and maintain books and records for compliance examinations (which take place every
two to four years). Loan disclosures are also required by subsection (d) and modeied on the
DRE comparison form available on the DRE website. The form is transaction specific and allows
for comparison of actual loan offers (real-time disclosures). In addition lenders may develop
their own forms, which must focus on the proposed loan amount requested, contain monthly
payment scenarios, and provide loan balance scenarios. Prohibitions against certain forms of
advertising are contained in subsection (e} and are patterned after the DRE advertising
restrictions (primarily focusing on “teaser” rate disclosures and rate differences for foan types).
The DF1 did not adopt the guidance because the member institutions are already subject to
other federal regulatory oversight.

For borrowers with current loan repayment issues, the Commissioner issued 61-FS (copy
attached), encouraging lenders and servicers to enter into workout arrangements. 61-FS cites
the “Dodd Principles” adopted earlier this year in Congress. Workouts should be commenced
before rate resets and the process should be streamlined. DOC conducted a survey to
determine how many workouts were negotiated and in process.

All the documents mentioned in this presentation are available on the DOC website at:
hitp/iwww corp.ca.gov/

4. Tsunami Disclosure for Student Lending. Laura Rogers of Bank of America reported on
developments in student lending as follows. There have been recent investigations by state
attorneys general and also recent legislative action in this area. House Bill 4137 requires
additionai disclosures. It appears that there will be further legislative activity on this Bill in early
January. The Private Student Loan Transparency and Improvement Act (copy attached) is
eleven pages of a 747 page Bill. Those pages will likely have a phenomenal impact on how
student lenders disclose private educational loans. It will amend the Truth in Lending Act and
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will apply only to private education loans (those that are issued expressly for post secondary
educational expenses to students). The Act does not apply to open end credit or any real estate
secured loans {e.g., advances on HELOC account and credit card advances are not covered).

The Federal Reserve Board must issue interpreting regulations within 180 days after passage,
and the regulations must be finalized within 180 days after the regulations are published. Given
the scope of the impact, this may be a short timeframe in which lenders need to be actively
monitoring the progress. Because TILA compliance is enforced by the institution’s federal
regulator, the Act will also be enforced by each institution’s existing regutator.

The Act requires three sets of disclosures that apply during the marketing of private educational
loans. These disclosures are in addition fo the TILA disclosures already required. The First set
of disclosures is required at application or a solicitation. The language of the Act tracks fairly
closely the definition of “solicitation” in Regulation Z credit card provisions (i.e., an offer to open
an account that does not require the consumer to compiete an application, e.q., pre-approved
credit offer). There are eighteen items that need to be covered in the first set of disclosures.
These address product features, co-borrowers, default terms, fees, term, interest accrual during
enroliment, payment deferral options, general eligibility criteria, and an example of the total cost
of financing over the life of the loan {(making certain assumptions), among others. Rates must be
disclosed as fixed, variable and the terms under which there is an adjustment. The CBA is
gathering issues from its members 1o submit to Congress for consideration.

The second set of disclosures constitute “cautionary advice” terms and are due at the time of
application submission. Borrowers have 30 days to consummate the transaction anytime after
approval and receipt of the loan approval disclosures (borrowers may accept sooner). During
that period no terms of the loan may be changed. The cautionary advice includes items to
encourage students and parents to first seek out “free money” and “cheap money” before
applying for private loans, This requirement informs students that school specific benefits may
be available that are not detailed in the disclosures. Schools sometimes use leverage with
lenders to obtain discounted rates. Borrowers must be told that they might qualify for other loans
instead of private loans and that fixed interest rate loans might also be available. The
disclosures require notice that the Department of Education has additionat information about
student loans. Finally, the disclosure must contain a description of a 30 day waiting period
between the time of approval and acceptance. The lender must obtain a written
acknowledgement that the consumer has read and understood the disclosure.

The third set of disclosures address consummation of the loans and are provided
contemporaneously with “consummation of a private educational loan”. These contain a three
business day right to cancel without penalty. Further there is to be no disbursement during the
canceilation period and the lender must give notice of the approved loan amount to the school.
This latter requirement has been controversial due to financial privacy issues and a concern that
schools will work less hard to find other student aid knowing that private loan money is available
instead and thus students might be taking on more private debt than necessary.

5. Post Juarez v. Arcadia Financial (analysis). Bruce Belton from Tri Counties Bank provided
a follow up report on the recent Fourth District decision in Juarez v. Arcadia Financial Ltd.
(2007) 152 Cal. App. 4™ 889, a copy of which was attached to the August 2007 minutes, as
follows. Bruce’s bank has developed a form of “Notice of Intent” with the assistance of outside
counsel in an attempt fully comply with the Juarez decision. A copy of the proposed notice form
was distributed to members with the Agenda and materials. The notice is designed to be entirely
self-contained, that is, requiring no verbal contact between borrower and lender, and which
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would allow the borrower to determine their precise financial obligation to the lender from the
information presented on the form. Both the reinstatement and redemption scenarios are
itemized on the form. The form also recites verbatim the various criteria under which
reinstatement is not permitted under Reese-Levering and ailows for check box selection when
applicable. Finally, because Reese-Levering requires compliance with Article 9 of the
Commercial Code, the proposed form includes a complete “safe-harbor” notice as allowed by
section 9614. All in, the form now comprises four pages of 10 point, or smaller type, and much
of the material is repeated as necessary in various sections. The uncertainty of compliance with
this Act given the Juarez case would make adoption of a safe harbor form as part of Reese-
Levering a valuable tool for lenders.

6. Quartz vs. Mullen Brothers. Bruce Belton reported on the June 2007 opinion issued in
Quartz v. Mullen Brothers (2007) 151 Cal. App. 4" 901, also out of the Fourth District Court of
Appeal (copy attached). The plaintiff in the case is an auto auction yard that sold vehicles to a
dealer without delivering title certificates. The dealer then sold the vehicles to consumers and
sold the consumer contracts to Mullen (the lender). The dealer failed to pay Quartz for the
vehicles and Quartz refused to issue title certificates to Mullen. The lender sued Quartz for the
title certificates on various Commercial Code theories, alleging that it was entitled to its security
interest in the vehicles notwithstanding the lack of compliance with the Vehicle Code to perfect
its security interest. The Court confirmed that the Vehicle Code is the exclusive means by which
a lender may perfect its security interest in motor vehicles. Thus, Mullen was required to pay
Quariz again for the title certificates. Lenders who purchase auto dealer contracts for used
vehicles and are not assured that the prior lienholder is paid off, then take subject to the risk that
they will not obtain a perfected security interest upon purchase of the contract. Given the
prevailing practice in the industry and the inherent delays in the DMV registration system, a
practical solution to mitigate for this risk will not likely be forthcoming.

7. Update on Fair Credit Reporting: Affiliate sharing rule and red flags on identity theft.
Maureen Young reported that two final rules under the FACT Act refate to affiliate marketing
restrictions and controls over programs to identify risk flags for identity theft. The statute
prohibits institutions from sharing marketing information with its affiliates without providing the
consumer an opportunity to opt-out. The rule simply adds some detail to the existing statutory
provisions and recognizes that SB-1 is preempted by federai law. The rule applies to marketing
information for product or services, and eligibility qualifying consumers for same. Exceptions to
the rule are also contained in the regulation and allow sharing with an affiliate if the consumer
has a preexisting business relationship (a financial contract, e.g., active account), or has a prior
relationship within 18 months prior to sharing. Sharing is allowed if there is request for a
solicitation. The contents of the opt-cut notice are specified, and the rules include model notices
(and institutions should probably follow these verbatim although deviation is permitted).

Regulation was also finalized on the red flags for identity theft. Banks and creditors, including
users and furnishers of credit reports (e.g., retailers) are subject to FCRA. The rule requires a
written identity theft prevention program, designed to: detect and prevent patterns of identity
theft throughout the institution. The program must contain measurable steps to identify
discrepancies in addresses (similar to CIP). Covered banks and creditors must also adopt a
risk-based identity theft program deploying appropriate policies and procedures. There are 26
elements to be addressed in Appendix J to the rule; there must be response programs in place
(e.g., customer notice) and the program must be subject to annual board review and updated as
there are changes in the marketplace. The regulators will take about 2 years before they would
likely pursue enforcement actions, but will be reviewing institutions to determine that they have
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adopted written policies and procedures. Absent adopting a written policy, regulators may view
this as per se deficiency.

8. Webinars Made Easy. Morris Hirsch, Executive Committee Liaison reported on presenting
Webinars by Committee members. A Webinar consists of a live telephone conference cail with
simultaneous computer-based slide presentation (e.g., Power Point). These programs are an
excellent way to make the Committee more visible and aiso generate revenues for the Business
Law Section. The Financial institution Committee has a history of producing excellent programs
and the Webinars would be a good addition to the menu of available choices for presentation
and make the excellent information presented in reguiar meetings available to the general
membership. The FIC has not yet produced a Webinar. Attached is a checklist of items to be
completed in order to submit materials. Susan Orloff can assist with the presentation and should
he contacted for further information about submission and scheduling. A demonstration can also
he arranged on request.

9. Open Meeting: Other Items of Interest. For the January meeting, Elaine Lindenmayer will
report on Regulation R. Jan Aniel will report on the American Express Visa settlement. Maureen
Young will report on internet gambling. Neil Rubenstein advised the Committee and guests that
California law changed the Notary Acknowledgement form effective January 1, 2008. He will
send an email to Meg for distribution to the members. Meg noted that there is opportunity for
members to publish in the Business Law Section News. Anyone interested in submitting an
article should contact Meg for further information. Legisiative Day in Sacramento will be held
March 11, 2008 and will include participation by members of the Consumer Financial Services
Committee. Finally, Meg announced that the annual CBA Bank Counsel Seminar will be heid on
February 27 and 28 at the Stanford Court Hotel in San Francisco.

19. Adjournment. The meeting was adjourned at 11:45. The next regular meeting will be
January 8, 2008 at the usual locations.
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State Of California

Business, Transportation And Housing Agency
DEPARTMENT OF CORPORATIONS
California’s Investment and Financing Authority

WWW.COID .C3.Q0Y
Arnoid Schwarzenegger Preston DuFauchard

Governor California Corporations Commissioner
DATE: SEPTEMBER 5, 2007 RELEASE No. 61-FS

ARRANGING WORKOUTS FOR BORROWERS, PREPARING FOR
SPECIAL SERVICING REPORTS TO THE COMMISSIONER,
AND ESTABLISHING A WORKING GROUP IN CONNECTION WITH
NONTRADITIONAL AND OTHER MORTGAGE LOAN PRODUCTS

This Release encourages lenders and servicers of loans under the California Finance
Lenders Law and the California Residentiai Mortgage Lending Act to provide
appropriate  workout arrangements with financially stressed borrowers, such as
providing loan modifications and other workout arrangements. This Release also
provides notification of a special report requested by the Department of Corporations
("Department’) in connection with workout arrangements being arranged by licensees
performing loan-servicing activities. Additionally, this Release announces plans to form
a new working group to advise the Department, and provide further assistance to help
measure licensee performance in providing workout arrangements to borrowers.

Workout Arrangements With Financially Stressed Borrowers

The California Corporations Commissioner encourages licensees to work with
financially stressed homeowners to provide, as necessary and appropriate, workout
arrangements that provide moedified terms or converted loan products with predictable
and manageable payments. Loss mitigation techniques for servicers have proven
useful to preserve homeownership and to avoid foreclosure.  Accordingly, the
Commissioner urges servicers to identify borrowers who are potentially in distress early,
to notify them of reset provisions, and to work with them as appropriate, consistent with
the following additional statements dated September 4, 2007: (1) the “Statement on
Loss Strategies for Servicers of Residential Mortgages” published by the Federal
Deposit Insurance Corporation (“FDIC"), the Board of Governors of the Federal Reserve
System, the Office of the Comptroller of the currency, the Office of Thrift Supervision,
the National Credit Union Administration, and the Conference of State Bank Supervisors
(*CSBS"); and (2) the Joint Release published by the FDIC, the CSBS, and the
American Association of Residential Mortgage Regulators ("AARMR?) entitled “FDIC,
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CSBS and AARMR Suggest Servicers Avoid Debt-to-Income (DTl Ratios Above 50
Percent for Modified Obligations.”

Special Report Regarding Adherence to Homeownership Preservation Principles

In a separate form that will be sent to licensees, the Department will be requesting
information by December 31, 2007, relating to compliance by loan servicers with
principles dated May 2, 2007 by the United States Senate Committee on Banking,
Housing and Urban Affairs and entitled, “Homeownership Preservation Statement of
Principles” (hereinafter the “Principles”). In general, six of these important Principles
impacting licensees (exclusive of those that apply to government sponsored entities)
are as follows:

1. Early Contact and Evaluation: Servicers should attempt to contact subprime
adjustabie rate mortgage (ARM) borrowers prior to the loan reset to determine whether
the borrower can afford the new, higher payments, or whether the higher payments
create a reasonable risk of default. If it is clear, after reviewing ail the available facts
and circumstances, that the borrower will be unable to make the new payment when the
loan resets, then the servicer may presume that default on the mortgage is reasonably
likely to occur. This conclusion may permit the servicer to modify the loan.

2. Modify to Create Longterm Affordability: If the borrower cannot afford the reset
payment (as described above), servicers should seek to modify loans prior fo the reset.
The objective of the modification should be to create a permanent solution for the
borrower to ensure that the loan is sustainable for the life of the toan rather than, for
example, deferring the rate reset period. Such modification options shouild include, as
appropriate, one or more of the following:

» Change of terms. Switching from an adjustable to a fixed rate loan atan
affordable rate by, for example, making the introductory rate permanent.

« Reduce the interest rate. Reducing the interest rate is one way to assist a
borrower to afford the mortgage. Ability to repay should take into account
the borrower's total debt-to-income ratio, including factoring in the costs of
taxes and insurance.

« Reduce principal. Reducing the loan principal in order to ensure
affordability and a continued revenue stream on the ican.

» Reamortize the loan. Reamortizing the loan to account for any changed
loan terms or to make the payments more affordable.

« Escrows. If possible, servicers should begin to escrow for taxes and
insurance as part of the modification process to ensure the home loan will
remain sustainable for the life of the loan.

3. Dedicated Teams or Resources: Servicers should adopt a modification policy so
that modifications can be done on the scale required in the time required by dedicated

teams or dedicated resources. Where feasible, servicers should partner with
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experienced third party counselors and non-profits to make outreach as effective as
possible.

4. Low-Cost Refinancing: For those who are eligible, refinancing to prime loans
should be made in as streamlined and low-cost fashion as possible.

5. Maximize Success, Minimize Damage: The participants understand that not every

foreclosure can be prevented nor every home saved. All parties should work to
minimize the damage to borrowers, communities, and the mortgage market when
saving the home is not possibie.

6. Accountability: A system should be developed for measuring progress on achieving
the principles outlined above so that the parties can track progress, and so that the
process is as transparent as possible.

Many Department licensees have already agreed to the above Principles including, but
not limited to, Countrywide, Litton Loan Servicing, HSBC, and others. For those
licensees that have not yet adopted these Principles, the Commissioner encourages
them to adopt and comply with the Principles on an ongoing basis and to inform the
Department accordingly. A special form being developed by the Department will be
designed to assist in monitoring licensee compliance with these Principles as well as
current laws, and will help provide a quick overview of ongoing efforts to help financially
distressed borrowers receive modified loan products. Although the above-referenced
Principles are designed to address certain adjustable rate mortgage loans, it is
anticipated that licensees will be asked to answer questions relating to other loan types
as well.

Establishing A Mortgage Loan Working Group

In addition, the Department will convene a working group by October 31, 2007,
comprised of interested stakeholders from industry and consumer groups. Among other
things, this group will help to advise the Department (including with regard to the special
form described above), and to analyze the efficacy of assistance provided to financially
stressed borrowers including, but not limited to, a more comprehensive report to
measure licensee performance in providing workout arrangements.

For Further Information

Copies of the above-referenced documents, including the Principles published by the
United States Senate Committee on Banking, Housing and Urban Affairs and entitied,
“Homeownership Preservation Statement of Principles,” the federal financial agencies’
“Statement on Loss Strategies for Servicers of Residential Mortgages,” and the Joint
Release of FDIC, CSBS and AARMR, are all are available on the Department’s web
page at www.corp.cagov in the Education and Outreach link under the heading of
Nontraditional Mortgage and Loan information.
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Should you have any questions concerning this Release, please contact the
Department's Consumer Resource Center at 1-866-275-2677.

Preston DuFauchard
California Corporations Commissioner

By

TIMOTHY L. Le BAS
Deputy Commissioner
Office of Legislation and Policy
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eucational lender that—

(1) 18 not made, ingured, or guaran-

taed under part B of title IV of the Higher
Bdueation Act of 1965 (20 U.S.C 1070 o
seq. )5 and

(ii) is issued by a private educational
lender expressiv for  postseecndury  edu-
cational expenses 1o & bmrower, regardless

of whether the loan is provided through the

educationsl mstitution t

L the subject sta-
dent attends or directly to the borrowor
from the lender; and
{13} does not inelnde an extension of credit

under an open end consumer eredit plan, a resi-

dential worlgage transaction {as those terms

are defined in section 103 of the Truth I

Lending Act), or any other loan that is secured

b real property or a dwelling,

C. 8. REGULATIONS.

The Board shall issne final regulations to plement

this Act aned the amesdments made by this Act nof later

than 180 days after the date of enactment of this Acf.
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SEC. 4, EEFECTIVE DATES,

Tt

At and the amendiments made vy this Aet shall

hecome effective 180 days after the date on which regule-
tions to earry out this Act and the amendments made by
thig Aot are issued o final for
TITLE I—PREVENTING UNFAIR

AND DECEPTIVE PRIVATE
DUCATIONAL LENDING
PRACTICES AND ELIMI-
NATING CONFLICTS OF IN-
TEREST

SEC. 183, AMENDMENT 70 THE TRUTH IN LENDING ACY.

Chapier 2 of the Teuth i Lending Aet (15 1L.8.0.

1631 et seq) is amended by adding at the end the fol-

fowing 1ew seetion:

“5 140, Preventing unfair and deceptive private eduo-
cational leuding practices and elimi-

nating conflicts of interest

Clay Deprrrss—As vsed in this seetion
“OL) the terny Ceovered  educational instilo-
fion’ —

SrAY means any  edveational institution

that offers & postsecondary educational degree,

certificate, oy program of study {(inchading any

cation of Bigher education); aod

AV AYINTES
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(I mcludes an agent or employee of the
educalional institation;
{2 the term ‘gift —

LAY} means any gratuity, favor, discount,
enfertaitinent, hospitality, loan, or other item

having & monetary value of move thay $10, in-

cluding a gift of services, transportation, lodg-
ing, or meals, whether provided in kind, by pur-

chase of a ticket, pavment in advance, or reim-

bursement after the expense has been lnearred;
Azl
13 does not inchade—
“(i) standard nformational material
velated to a loan {such as a hrochure);
i) fond, refreshments, treining, or
informational material furnished to an em-
plovee or agent of a covered educational -

stitation, s an mbegral part of & training

session or trongh parlicipation in an advi-
sory eowci that s designed to improve
the serviee of the iender fo the coverad

educational ngtitution, If such t

Aling or
participation  confributes to  the profes.

sional  development of the employee or



3

7

Foprower Benefits on an eduentional loan

peovided o a stodent sploved Ly the

ered edueational ir

ter

e Ftation of lugher edy

etion 102 of the Ihgh-

hiaw the same weaning as i

af 1960 (26 1180 1002),

cr Bducation A

seeondaty educational ex-

ClaY the termy e
penses’ means any of the expenses that arve included

s of

wlag

as part of the vost of af

fined mnder svetion 472 of the Higher Education Act

of 194 7))

(20 1B

the  tern ‘private  educational  lewds?

AY o foancial instibution, as defined in

3 of the Pederal Deposit Insuranes Act

(12 LS00 1813) that soliots, makes, or ex-

¢ edueational loans;

tends privs
“(13)

o 10 of the Federal Credit Union Act

Tederal eredit wnion, as defined in

{12 TS0 1702 that solicits, makes, or ex-

tenls private edueations) joans; and

THAYIRAT (TS
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]
() any other person engaged o the busi-
uess of solieiting, making, or extending private
educational Jeans;
{6} the term ‘private educational loan

“AY means a loan pro

ided by a private
adneational lender that—

i} is not made, nsured, or gus

._;
teed under part B of title IV of the Higher
Edueation &t of T963 (20 U S.C 1070 et
seq.); and

) is dssued by a private educational

er expressly for postsecondary edu-
cational cxpenses 1o a borrower, regardless
of whether the loan is provided through the

educational institation that the sulject, stu-

dent attends or divectly to the borrower
from the fender; and
“(B) does not include an extension of ered-
it under an open end cousumer eredit plan, s

vesidential mortgage fransaction, or

ay other

loan that is secared by real property or a dwell-
g Al
“(7) the term ‘revenne sharing’ means an ar-

vangunent between a eovered eduestional institntion

and a private edueational lender under which
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“{A) & private edocationsd lender provides

0 studer

gr issues private educitional loans

ttending the covered educational institution or

to the parents of suel students;

educpiional  insiitution

ors the private

e rivate educational

s private educational Jender; and
P the private educational lender pays

fee or provides othier material benefits, inchid-

ing profit or reveaus covered

wional institution or to the officers, ew-

or agents of the covered educational -

plove

s

stitution in connection with the private edu-

cational loans pruvided fo students attendir

the egvered educational inshifution or a bor-

rower acting on behalf of a student

“hy Promptrion oN CBRTAIN GIFTS AND AR-
RANGEAMENTS.—A private educationsl lender, inchiding
by or indi-

any officer ar emplovee Wbercof, may not, dire

reeliv—

“U1r ofter or povide any gilt @0 eovered edoe
entional institution or a epvered educational institu-

o emplovee, nor may such eovered educational in-

cmployes re

stintion, o Ve ANy suc

MATOMY ORI
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i34
i excilange Tor any advantage or consideration pro-
vided to sueh private edocational lender related to
its private educational foan activities; ov
S2) engage 1n revenme shaving with a covered
edueational institation.

oy Prommition oN  Co-BRANDING A private

educational fender max vot use the name, emblem, mascof,

i

or logo of the covered educational wstitution, or other

words, piefares, or svimbols readily identified with the eov-

ered edveational institution, i the marketing of private
educational loans in any way that implies that the coveved

edueational i

ifution endorses the private sdueational
loans offered by the lender.

“od) Anvisonty Boaun COMPEMSAPION.—Aly per-
son who is emploved in the finaneial aid oftice of & eovered
edusational institution, or who otherwise has responsibi-
ities with vespeet Lo private eclucational loans or other i
naneial aid of the institution, and who serves on an advi-

sorv hoard, eommisston, or group established by a private

cducational lewler ar group of suc

lenders shall be pro-
hihited from recerving auvthing of vatue from the private

edueational lender or group of lenders. Nothiug in this

g shall prolubit the reimbuarsement of reasonable

expenses imemred by an emplovee of a covered edueational

institution as part of their serviee on an advisory board,
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Board.

to the tules of th
“la) PROTIAFITON 0N PREPATMENT OR REPAYMERT
Frms 01 PENALTV. It shall e unlawfal for any private

eduearionat lender to impose a fee or penalty on a bor-

3 P

yower, direetly o indivectiy, for early vepayient or pre-

13

3] loar

t, of sy private edo

SEC. 162, CIVIL. LIABILITY.

of the T mnding Act (15 U.S.C.

Reotion 13
16407 is amended—

113 sthsestion (ad-—

{A) n paragraph {3), by tuserting “or seo-

;and

on 128(e)E)” after Ysection 1

onrth senlence of the und

(B} in the

natad matter at the end-—

(iy by ostrikimg U120 o7 and

inzerting’ 125, aud

(i) by inseriing  Mor  of  section

1286}, before “or for failing”: and

selion fe), by ertivig hefore the

“ax, i the ease of g viola-

donal loan, 1 year

payment of

AT TORTTA
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SEC. 108, CLERICAL AMENDMENT.
u._J

he table of sections {or chapter 2 of title [ of fhe

Truth i Lending Act (75 US.CUI63L et seq.) i amended

by adding at the end the following:

4. P

el

g ps ety gt

FMrots af wdorest. '

TITLE [I—IMPROVED DISCLO-
SURES FOR PRIVATE EDU-
CATIONAL LOANS

SKEL. 201 PRIVATE EDUCATIONAL LOAN DISCLOSURES AND

LAMUPATION

Section 128 of the Troth in Lending Act (35 1.

1638) is wnended by adding at the end the following:
“le) TERMs AN DisCLOsSURE WitH RESPECT 10
PRivare BuncartoNal LoaNs.—
(1) BIsCLOSTURES REQUIHED IN PRIVATE BLU-

CATION,

LOAN  APPLICATIONS  AND  SGLECITA-
TroNs-—In any apphcation for a private edneational
loan, or a selicitation for a private edueational loan

without requiring an applieation, the lender shall

disciose {0 the bovrower, elearly and conspieucusly—
“{A) the potential range of rates of nter

est applicable to the private adueations! loan;
“(B) whether the rate of interest applica-

ble to the private edveational lean is fixed or

variable;
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rate adjusi-

frequency aud amount,

in-

for 4 co-borow

D

i the applicable mterest

S(EY potentia] finance ¢lun
Hl

pennltivs, and adjustments to prineipal, based

on defauits or late payments of the korower;

) fees or range of fees applicable Lo the
private edueational loag;

terin of the private educational

loaiy
STTY whether interest will acerue while the

student. to wham the private educational loan

s erpolled at an kstitution of

gher
edneation;

(I paviment deferral options, ncluding
whother the deferment woukd apphy to nlerest

. or botly

o s
) general eligihility eriteria for the pri-
vate edueational loan,
I an example of the fotal eost of the

loan over the lHe of the

private educatio

Lot
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) which shall be caleulated using
the prieipal amount and the maximum
rafe of interest actually offeved by the
iender; and

“(ii) caleulated both with and witheat
capifalization of interest, if that i an op-
tion for postponing interest pavments;

10 s statement that an institeiion of

higher edueation may have schoo edu-

et

wtional Joan Denefits and terins not detailed on

the disclosine Torn

UMY that the borrower may gqualify for
Trederal fimancial assistanee through a program
nuder title IV of the Higher Edueation Act of
14965, in lieu of, or in addition to, a lan fron

a non-Federal source;

h

HNY the nterest available with re-

to such  Federal

speet, neidd  assistance

througli o program wider title IV of the Higher

ion Act of 1965,

U that, as provided in oy

graph (H)—

“{1) the borrower shall bave up to 30
catendar days following the date on which
the application for the privale edueationa

s is approved and the borrowsr reeeives
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1 the disclosure decuments regoired wnder 1 “{C) limitations on interest rate adiust-
) this subsection for the loan to ascept the : 2 ments, both in terms of frequency and amount,
3 {erms of the private educationsal loan and 3 o the lack theveot;

4 epnsumnmate the bransaetion; and 4 YD) the initial approved pringipal amouant;
5 “ exeept for chianges based an ad- 5 S apphicable finanee charges, late foes,
‘ juwstments fo the index used for @ loan, the _ 6 penalties, and adjustients fo prindpal, based
7 vates and terms of the loan may not be 7 apan borrower defaults or late payments;

8 changed v the lender during that 30-day 8 “F) the maximum term woder the private
9 periad; and , 9 etucatiouad loan prograny

14 (1) suely other informuation ss the Board ; 10 ") an estimate of the total amount for
1 shall prescvibe, by mle, as Appro- 11 repayment, at hoth the interest rate in efet on
7 prfile for consumers to ke informed bor- , 2 the date of approval and at the maxiopm pos-
13 ronwiing decistons. i3 sible rate of interest actually offered by the
14 SR DITSULASTRES AT THE TIME oF PRIVATE 4 fender, to the extent that sueh masisum rate
15 COUCATIONAL Tl AFPROVAL—Subject o the : i5 may be determined, or if not, u good faith esti-
16 des of the Board, eontemporanvously with the ap- 16 mwiate thereof;

17 praval of & private educational Joan apphication, and 17 “{H) any princdpal and imierest payinents
18 before the loan teansaction is consuowmnated, the 18 reguiived while the student fo whom the Private
19 lender shull disclose to the borrower, dearly and i9 educational loan relates is emrolled at an insti-
20 conspieosly-— 20 tution of higher education and interest which
21 (A} the applicable rate of interest in ef- 2] will aceue during such enrollment;

22 feel on the date of approval; 22 I pasment defereal uptions, including
23 B whether the rate of Inlerest applica- 23 whether the defermend would apply 40 futerest

i Lixed op 24 o prineipal, or both:

24 Ble to the privaie edusafional lo
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D monthly payments are grad-
nated;
KD . as provided in paragraph (5}

) the horrower shall have up to 30
calendar davs following the date on which
the application for the private edueationad
loan is approved and the bovrower reccives

the diselosiure documents reguived nnder

this eetion for the loan to accept the

ational loan and

terms of the private
conslounate the franssction; and

“{i) exeapr for changes based on ad-
Justments to the index used for a loan, the
rates and terms of the loan may not be
changed bv the leader during that 30-day

pevind;

1y that the borrower may qualify for

assistance through a program

deral Thane

wider title TV of the 1iegher Kducation Act of

acddition fo, a joun from

LHGH, in hew of, ov w

a non-Federal sovree;

(MY the aterest vates available with re-
spect. to sueb  Federal financial  assistance
through a program under title TV of the Iigher

Fdueation Act of 1965;

EATOMYOGTT 360 8.1
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FENY the maximum monthly payment, cal-
audated using the moximum vate of nferest ac-
twally offered by the lender, to the extent that
such maximiun rate may be determined, or if
not, a good faith estimate theveof; and

Ay sueh other information as the Board

shall preseribe, bv vale, a8 necessary or appro-
priate for consumers to make nfomned Lo

rowing decisions.

HA) DISCLOSURES AT T

TIME OF PRIVATE
ERUCATIONAL  LOAN  CONSTMMATION ~Saljeet to
the rules of the Board, contemporanesusly with the
consnmmation of a private educational loan, the

lender shall make each of the disclosures deseribed

i subpaeagraphs (A) through (F) and (L through
() of parvagraph {2} to the horrower,

“4) FTORMAT OF DISCLOSURES,—Disclosures

requeived wnder pavagraphs (11 (2), and {3} shall ap-
pear i a clearly legible, wiform formal, sulject o
seetion 1220c).
“ny Ey¥FReTiVE PERIGD OF APPROVED RATE
OF TNTERBAT ANTI LOAN TERMS.~—
CA) IN GENERAL-—With vespect to a pri-
vate educational loam, the borrower sball have

the right to aceept the lerms of the ban and
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ion ab auy time within

consuimnate the transe

30 calendar davs following the date on which

the application for the private edueationsl foam

proved and the borrower receives the dis-

we  documents vequired under this sub-

o for the loan, and the rates and terms of

e loay mav not be changed by the lender duy-

of the

) PROGIBITION (0 (GILOMGES - Exvept

anges based on adjustmonts o the index

rates and terns of the loun

wsed for & loan, ti
may mot Be changed by the lender priov to the

eaplier of—

(i) the date of acceptance of the

serms of the loan and conswmmation of the

transaction Iy the borrower, as deseribed

L snhparag:
Sy the expivation of the 30-day pe-

riod veferred to in subparagraph (A).

SO PROVIBITION 0N DISBURSEMENT.-—

y fonnls may be disbuirsed with respest o A
private edveational loar: until aceeptance of the

foan by the borrower vuder subpavagraph {(A]

HATRAYHITTSN
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20
ad the explvation of the 3-day period under
paragraph (6).

“foy Ik

Y TO CaNCEL.—With respect to a
private eduecational loan, the bovrewer mey cancel
the lean, without penalty to the borrower, ai any
tiwe within 3 msiness davs of the date on which the
loan is consunmated, subject to the mles of the

el 1o the borrower

Board, No funds may be
daring thai J-day period,
ATy DERTNTRIONS. —or purposes of this sab-
sEeTH-—
“{A} the tenm usiiution of higher edu-
cation” has the same mesaiinyg as in section 102
of the Iligher Bducation Act of 1965 (20
(5.0 102y,
YB3 the temm ‘private educational leader
SALS——
“11) g fipancial instimtion, as defined
m section 3 of the Federal Deposit Tnsar-
ance Act (12 TS.C 1813) that solieits,
maltes, or extends private  educational

foans;

“(i) & Pedeval credit anion, as de-
fined n seetion 101 of the Federal Credit

Umion Act (32 ULS.C. 1752} that solicits,
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makes, or extends private
bowns; sl

“(iii) aiy other person engaged i the

husiness of soleiting, making, or extending

private educgtional loans; and

W

ate edueational loan’—

“{) means a loan provided by apui-

vate educational lender t

“EY is nob omade, Insaved, or

FAraL

G under part I3 oof title TV of

the TTigher Hducation Act of 1965 (24
TR 170 et seg ) and
(I is issued by a private edu-

ional lender expressly for postsec-

ondary educational expenses {0 a ber-
vower, vepardless of whether the loan

edueational

is provided through t

institution that the subject student ¢

tends op diveetly to the borrower from

the leuder; and

“ii) does not inchude an extension of
credit under an open end eonsvmer evedit

plan, o vesidentisl morfgage fransaetion, or

anv other lonn that is secwred by

property o a dwellig”,

OMAYTRAY OO0 T 70 0l BLo
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SEC. 262. APPLICATION OF TRUTH IN LENBDING ACT TQ ALL
PRIVATE EDUCATIGNAL LOANS,
Section 10403} of the Truth in Lending Act (15
TE.C. 1603(3))

ameirded by inserting “and other than

private edueational foans (as that tenn s delined in ree-
tion 14Hal) afler “eonsumer’.
TITLE I[II—COLLEGE
AFFORDABILITY
SEC. 301, COMMUNITY REINVESTMENT ACT CREDIT FOR
LOW-COST LOANS.

{a) Ix Guveral.—The appropriate Peders! financial
supervisory ageney shall give @ private edueational lender
cradit. toward meeling the erec it needs of its conunumty
for purposes of the Comnmmity Reinvestment Act of 1977,

for making low- to low-in-

1 private educatiomal lom

cothe horrowers,

(b} ReeuLATIONS~The Board shall develop regulo-
tions  determining whieh private educational leans are
availahle for the credit under this section.

(¢} DEFINITION.-—As used In this seetion, the ferm
s vederal Tinmuei e »

appropriste Federal financial supervisory ageney” has
the saine meaning as in section 803 of the Community

Reinvestment Act of 1977 (12 1T7.8.C. 2902).
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TITLE IV—FINANCIAL LITERACY
SEC, 401, COORDINATED KIUCATION EFFORTS.

(&) Iy Grrerit.—The Searetary of the Treagury (in

i

i veforred to as the acvetary’), in coordina.

o with the Seeretary of Tducation, the Secrctary of Ag-

vienltie (with respeet 1o land prant covered educational

and any v oappropriate ageney that i a

nslinstion
wember of Fhe Ploancial Literacy and Edueation Comunis-

et upder the Finaneint Litevacy and Hdu-

sion establi

cation Linprovement Act (20 500 9701 ef seq.), shall

firnedad Hterucy amopg students at Insti-

seek to el

mafions of el echaeation throvwgh—

development  of inutiatives, programs,

I CIIVE! that improve student awareness of ihe

short- and  long-terin costs  associated  with edu-

cational loans and other debl assamed winle in eol-

lege, their repasvmment ebligs tlons, and their rights as
hoveowers; and

(2) assisting such students in navigating the fi-

n

d aid process.

(b} Derms.—For purposes of this section, the See-

arv, workilg in conjunction with the Seovetary of Edu-

cation, the Secretary of Agrieultare, and the Finane

Literaey and Bdueation

TEATOATO0TT
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(1) dentify programs that promote s enhance
financial literaey for college students, with speeifie
emphiagis on programs that impart the fnowledge
and ability for students o best navigate the fran-
cial aid process, meluding those that invelve partner-

ships between nonprofit organizations, celleges and

universities, State and local goveruments, and stu-
dent organizations;

{2) evaluate the effectivencss of such programs
in terms of measured results, including positive be-

haviaral change smong college students

(3) promnte the programs llentified as beng

the wost effectiv

{4) encourage institutions of higher education

1o huplentent, finencial edueation programs for their

students, ncluding those that have the highest eval-
URHOnS,
{e} REPour.—

(1) In guNERAT—Not later than 2 vears after
the date of cusctment of this Acl, the Pmancial [it-
eracy and Bdueation Commission shall submit a re-
port. to Congress on the state of financial education
among students af institutions of highar edueation.

{2y CovrinT—The report vequired by this

subgeetion shall include & description of progress
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made 1 enlanelng Boancial education with respe

¢

)

=

y studend wnderstanding of fimancial add, mcludi

the programs and evaluations reguived by this see
tlon.

{31 APPRARANCE SFORE  CONGRESS.—The

Seerptary shal, upon regnest, provide testimony be-
fors the Coumitbee on Banking, Heusing, and
Urlan Affaivs of the Senate concerwing the reporl

vequived by this sabsection.

TITLE V—-STUDY AND REPORT
ON NONINDIVIDUAL INFOR-
MATION

SEC, 501, STUDY AND REPORT ON NONINDIVIDUAL INFOR-

MATION,

(2) Sruny.—The Comptrotler General of the United

i1 1

States {in this arred to a8 the “Comptrolier”)
Q.C:AMGmé il .rwg:_.z.‘\lt

{13 un the mpact on and hencfits to borrower

of the inelusion of nonindiidual factors, ncluding

wit rate, acerediation, and graduation

coliort e

adtieation, wsed in the

rate at mstiturions of ligh

upilerwriting criteria to determine the pricing of mi-

vate edueational loans;
(2 to examine whether and to what extent the

inelsion of such nonimbvidual factors—

AATINATONTF .
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{A) inereuses access Lo private edueation

loans for horrowers who ladk evedit history or

s o less favorable rates for such bor-

(B) impacts the types of private edu-
cational Jown produets and rates awailahle at
certain institutions of higher education, elud.
ing a comparisen of sueh bupact—

(i) on private and publie institutions;
ansl

(it} on historically Black colleges and
wniversities (defined for purpeses of this
sertion as a4 “part B justitution”, within

the meaning of seation 222 of the Higher

wion Aet of 1965 (20 TRE.0. 10610
and other colieges and universities; and

{31t ass the extent to which the ase of

such noaindividual tactors in underwriting may have

a disparate impact on the pricing of private edu-

eational loans, based on gender, vace, income level,

andl institution of higher education,

(h} ReponrT-—Not later than 1 year after the date
of enactiment of this Act, the Comptroiler shall submit u

ot tu Congress on the tesults of the stady required

by this seation.
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Quartz of Southern California, Inc. v. Mullen Bros,,
inc.

Cal.App. 4 Dist.,2007.

Court of Appeal, Fourth District, Division 3,
Calitornia.
QUARTZ OF SOUTHERN CALIFORNIA, INC.,
Plaintiff and Appellant,
V.
MULLEN BROS., INC., Defendant and Appetlant.
Nos. GB36228, G036343.

May 31, 2007.

Background: Wholesale used car dealer, which
had sold vehicles te second dealer. sought
declaratory reliel agaimnst second dealer's assignee
of conditional sales contracts between second
dealer and retailer buyers of vehicles, alleging
assignee was required to pay plaintiff dealer for the
vehicles, in order to obtain certificates of utle
retained by plamtift dealer. Assignee brought
claims against second dealer for negligent
misrepresentation and breach of contract, and
against plaintift dealer for quiet title. The Superior
Court, Crange County, W. Michael Haves, I, found
that plaintiff dealer was lawful holder of certificates
of title, but that assignee was not required to pay
plaintff dealer for the vehicles after second dealer
had failed t¢ do so. Plaintiff desler and assignee
appealed.

Holdings: The Court of Appeal, Sills, P.J., held
that:

(1) assignee did not have perfected security interest
in the vehicles, and

(2) assignee was required to pay plaintiff dealer for
the vehicles.

Affirmed in part, reversed in part, and remanded.
West Headnotes
{1} Appeal and Error 30 €2842(1)

30 Appeal and Error
JOXVE Review
30XVI(A) Scope, Standards, and Extent, in
General
30k838 Questions Considered
30k842 Review Dependent on Whether
Questions Are of Law or of Fact
30k842(1) k. In General. Most
Cited Cases
Question of title to vehicles, in dispute between
wholesale used car dealer which had sold vehicles
to second dealer, and second dealer's assignee with
respect to conditional sales contracts between
second dealer and retailer buyers of the vehicles,
rested on statutory construction and application of
that construction o set of undisputed facts. and
accordingly, it was a question of law which
appellate court would review independently from
the trial court.

2] Automobiles 48A €219

48A Automobiles
48A] Control, Regulation, and Use in General
48Ak19 k. Sale or Transfer. Most Cited
Cases
While wvehicles qualify as “goods”™ under Sales
division of California Uniform Cemmercial Cede
{(UCC), sales of vehicles are excluded from the
Sales division of the UCC, because sale and
recording of sale of vehicles are regulated by
California Vehicle Code. West's
Ann.Cal Com.Code §§ 2101, 2102, 2105(1), 2401,
2403; West's Ann.Cal Vehicle Code § 5600,

i3] Secured Transactions 349A €57

3494 Secured Transactions
349A1 Nature, Requisites, and Validity
349AHA) Nature and Essentials
349Ak3 What Law Geverns
349Ak7 k. Certificate of Title,
Preperty Covered By. Most Cited Cases

Secured Transactiens 349A €081
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349A Secured Transactions
349 A11 Perfection of Security Interest
349Ak8] k. In General, Most Cited Cases

California Vehicle Code provides exclusive method
for perfecting a security interest in a vehicle not
constituting inventory, and thus, the provisions of
the California Uniferm Commercial Code (UCO)
regarding secured transactions do not come into
play to determine the rights of competing parties
until the security interest is perfected under the
Vehicle Code. West's  Ann.Cal.Com.Code  §
9102¢a)(11. 72y West's Ann.Cal Vehicle Code §§
6300, 6301, 6303,

{4] Secured Transactions 349A €287

3494 Secured Transactions
349AH Perfection of Security Interest
349Ak%7 k. Notation on Certificate of Tutle.
Most Cited Cases

Secured Transactions 349A €22184

349A Secured Transactions

349AV Assignments of Security Interests and
Assignments Creating Security Interests

149Ak184 k. Rights and Liabilities of

Parties. Most Cited Cases
Assignee of conditional sales contracts between
used car dealer and retailer buyers of vehicles did
not have perfected security interest in the vehicles
under the California Uniform Commercial Code
(UCC), where dealer had not followed the
California Vehicle Code's exciusive method for
perfecting a security iuterest in a vehicle not
constituting inventory. West's Ann.Cal.Com Code §
9102(a) 11, 72); West's Ann.Cal Vehicle Code 3§
6300, 6201, 6303,
See 4 Witkin, Summary of Cal. Law (10th ed. 2003}
Sales. § 235 et seq.; 4 Witkin, Summary of Cal. Law
(10th ed. 2005) Secured Transactions in Personal
Property, § 47 Cal. Jur. 3d, Automobiies. 119 er
seqg.
[5] Secured Transactions 349A €184

349A Secured Transactions
349AV Assignments of Security Interests and
Assignments Creating Security Interests

349Ak182 k. Rights and Liabilities of
Parties. Most Cited Cases
Assignee of conditional sales contracts between
first used car dealer and retailer buyers of vehicles,
which assignee did not have perfected security
interest in the vehicles under the California
Uniform Commercial Code {UCC) because first
dealer had not followed California Vehicle Code's
exclusive method for perfecting a security interest
in & vehicle not constituting inventory, was required
to pay a second dealer, which had sold the vehicles
to first dealer and had acquired certificates of title
after the sales to first dealer, for the vehicles after
first dealer failed to pay second dealer, even though
second dealer had voluntarily released certificates
of title to some retail buvers and others had
obtained duplicate certificates of utle from
Department of Moter Vehictes (DMV). West's
Amn.Cal.Com.Code 8§ 2210(3), 9H02aKil, 72)
West's Ann.Cal Vehicle Code §§ 6300, 6301, 6303,

#%35 [aw Offices of Jeffrey B. McMillen and
leffrey B. McMillen for Plaintiff and Appellant.
Prenovost, Normandin, Bergh & Dawe, Thomas 1.
Prenovost, Jr., Paula M. Harrelson, Santa Ana,
Foell & Elder and William N. Elder, Jr., Anaheim,
for Defendant and Appetlant.

OPINION
SILLS, P.J.
Quartz of Southern Califorma, inc. {Quartz) sold
certain vehicles to a used car dealer, who sold the
vehicles to consumers under conditional sale
contracts. The dealer sold the contracts to Mallen
Bros.,, Inc. {Mullen), a finance company, which
paid the dealer in full. The dealer went out of
business and faited to pay Quartz for the vehicles,
so Quartz retained the title certificates. In these
cross-actions between Quartz and Mullen, the *904
trial court issued a declaration that Quartz is the
lawful owner of the title certificates but refused to
order Mullen to pay Quartz for the cerfificates,
Both Quartz and Mullen appeal.

We affirm that portion of the judgment declaring
Quartz to be the lawful owner of the title
certificates. However, we reverse the portion
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awarding no money to Quartz; we remand to the
trial court for a calculation of the amount Mullen
owes to (Quartz.

FACTS

Most of the facts in this case are undisputed.
Quartz, doing business as Quartz Dealer Direct, is a
licensed wholesale used auto auction. [t acquires
vehicles from licensed dealers and sells them to
other licensed dealers at an auction sale. Quartz's
practice is to accept vehicles from **56 the selling
dealers without a title certificate “because the title
to the vehicle is mostly unavailable at the time that
the selling dealer presents the vehicle for sale. That
could be because of a lag in getting the payoeft to
the previcus owner of title, but, in any event, the
title is not required for the vehicle iself to go
through the auction.”

Quartz would generally require the buying dealer to
pay for a vehicle before taking possession. With
some dealers, however, Quartz had “a previous
arrangement with that buying dealer to be able to
leave the premise[s] with the vehicle based on a
signature agreement to come back and pay for the
title when it is availabie.” In that case, the buying
dealer would not be obligated 1o pay for the vehicle
until Quartz received the title certificate from the
selling dealer and comtacted the buying dealer.
Anthony Qualin, deing business as Mohawk
Leasing {Mohawk), was a licensed used car dealer
who had such an arrangement with Quartz.

Mohawk bought the [7 wvehicles which are the
subject of this dispute from Quartz and took
possession  without  paying. With  Quartz's
knowledge, Mohawk sold each vehicle to a retail
buyer as soon as possible after obtaining
possession. Each buyer financed the purchase
through a conditienal sale contract. Mohawk then
sold the conmtracts to Mullen, deing business as
Mullen Finance Plan, which paid Mohawk the full
amount of the agreed price.

Quartz paid its selling dealers for all 17 cars and
received title certificates to each one. When it
notified Mohawk that payment was due, it

discovered Mohawk had gone out of business,
leaving a debt to Quartz of $94,720. Quartz refused
to release the title certificates to the retail buyers
until Mullen paid Quartz on Mohawk's behslf,
Mullen refused to pay Quartz but tried to *903
obtain duplicate title certificates for some of the
retail buyers who had paid off their indebtedness.
Mullen was partially successful; the Department of
Motor  Vehicles (DMV) issued duplicate title
certificates to seven of the vehicles without
procuring a release from Quartz, showing Mullen as
legal owner. Subseguently, Quartz agreed to
surrender the title certificate to each consumer who
paid oft hus indebtedness while preserving its right
to pursue a remedy agaimst Mullen.

At trial, Quartz proceeded against Mullen and the
DMV for declaratory relief and against Mullen for
fraud on tts second amended complaint. Maullen
proceeded  against  Mohawk  for  negligent
misrepresentation  and breach of contract and
against Quartz and the DMV for quiet title and
declaratory relief on its first amended cross-
complaint. Mohawk appeared and stipulated that it
owed money to Quartz and it would indemnify
Mulien if Mullen was ordered to pay anything to
Quartz. Quartz stipulated it would not seek any
monetary recovery from the DMV; in return, the
DMV  stipulated that it would “abide by the
determination of this Court. respecting transfer of
registration or title to the vehicle in question herein
so long as all parties having an interest are properly
given notice of this action. In addition, the DMV
must receive the statutorily required documents and
fees due in order to process said transfer....”

Qualin testified that when Mohawk sold a vehicle
to a retail buyer on credit, he wanted to sell the
conditional sale contract to a lender as soon as
possibie. Some lenders insisted Mohawk have the
title to a vehicle before they would pay for the
contract, These lenders typically paid Mohawk the
face value of the amount owing on the contract.
Mullen, on the other hand, did not require title but
discounted the value of the contract. A discount is
when a conditional sales contract has an **57
unpaid ... balance, meaning the balance that the
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customer owes plus interest, and the lender, instead
of advapcing that unpaid balance and making their
profit off the interest, advances a lower figure,
thereby increasing their profit.” Consequently,
Mullen was willing to buy contracts with “less
creditworthy” customers. So Mohawk would go to
Mullen if it did not have the title certificate and
needed payment quickly or when it had a customer
that the other lenders would not accept.

The court found, “MOHAWK created the problem
by not paying Quartz when titles arrived. Quanz
started the situation leading to this dilemma by
giving possession of the motor vehicles  to
MOHAWEK and not stopping MOHAWK from
selting the cars to third persons (consumers) before
the title arrived. Mullen should have waited for ntle
to arrive before funding the ltoan but didn’t, and
thus acguired only what MOHAWK was able to
provide as to title. In this case nothing. Mullen is
now in the position of being an *906 unsecured
creditor.... There was not fraud or illegal intent or
actions on the part of Mullen as to Quartz.”

The trial court framed the remaining issue as
follows: “[Wlhether or not, under the facts
presented, MULLEN achieved the status of Buyer
in the Ordinary Course and thus defeated the
security interest of QUARTZ within the meaning of
section 9320 of the Commercial Code.”It found that
Mullen did not act in “a ‘commercially reasonabie’
manner when it funded the loans without at least
verifying the right to title by MOHAWK before
paying MOHAWK for the vehicles.... The record
demonstrates that even the Department of Motor
Vehicles cannet keep up with the volume and pace
of cars moving through the industry. The amount of
registration information required to be kept by the
agency is staggering. When this is coupled with the
number of cars being bought and sold every day
and when one considers the number of times a
particular car changes hands within days, it would
be impossible for everyone in the chain to keep
up... [1] 1t would have been simple to require
MOHBAWEK, before getting paid, te provide
information as to where MOHAWK got the motor
vehicle and verify, as far as they needed te, that

MOHAWEK was entitled to title when it caught up.
(4] ... MULLEN is NOT entitled to Buyer in the
Ordinary Course Status.”

The court issued a declaration that as between
GQuartz and Mullen, Quariz is the lawful holder of
title to the disputed wvehicles, but Quartz was
awarded nothing further on its second amended
complaint. The court awarded Mullen nothing
against Quartz on its first amended cross-complaint,
but ordered Mohawk to indemmify Mullen for “for
any money due to {Quartz]” The judgment
specifically recited that it “does pot act as a
declaration of the rights of the individual
consumers involving their right to pessession of,
the registration to, the title to or any other right or
interest the individual consumer nught have
involving a Motor Vehicle that they purchased from
Mohawk and financed with Mullen that was the
subject of this litigation.”

Quartz appeals from the portion of the judgment
stating that it take nothing further from Muilen on
the complaint; it also seeks a declaration that the
DMV should not have registered Mullen as the
legal owner of any of the disputed vehicies. Mulien
appeals from the portion of the judgment declaring
Quartz the lawful holder of title to the vehicles.

DISCUSSION
Mullen's Appeal

71] Mullen contends the trial court erred by finding
that Quartz tetained title **58 to the vehicles,
arguing it failed to properly apply the provisions of
the *907 California Uniform  Commercial
Code. FN1The question of titde to the disputed
vehicles rests on “statutory construction and the
application of that construction to a set of
undisputed facts.” (Brasher’s Cascade Auto Auction
v. Vallev Avto Sales and Leasing (2004) 119
Cal.App4th 1038, 1048, 13 CalRptr.3d
T Brasher's ).) Accordingly, it is a question of law
which we review independently from the triaf court.

FN1. All statutory references are to the
California  Uniform  Commercial  Code
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unless otherwise specified.

[2] Mullen points out that vehicies qualify as
“goods” (§ 2103, subd. {13), and argues that the
series of transactions here are governed by Division
2 of the Commercial Code-“Sales™ {§§ 2101, 2102},
Mullen reasons title to the vehicles passed under
section 2401 when they were physically delivered
to Mohawk, notwithstanding the lack of utle
certificates.” It then contends Mohawk had the
power to transfer good title o the retuil buyers
under section 2403, netwithstanding his failure to

pay Quartz, because Quartz entrusted possesgion of
N2

the vehicles to Mohawk for purposes of sale.

FN2.  Section 2401, subdivision (2}
provides: “Unless otherwise explicitly
agreed titie passes to the buyer at the time
and place at which the seller completes his
performance with reference to the physical
delivery of the goods. despite any
reservation of a security interest and even
theugh a document of title is to be
delivered at a different time or place...”

FN3. Section 2403, subdivisions (2) and
(3) provide: “(2) Any entrusting of
possession of goods to a merchant who
deals in goods of that kind gives him
power to transfer all rights of the entruster
to a buyer in ordinary course of business.
[€] (3} *Entrusiing’ includes any delivery
and any acguiescence in retention of
possession  for the purpose of sale,
obtaining offers to purchase, locating a
buyer, or the like; regardless of any
condition expressed between the parties to
the delivery or acquiescence and regardless
of whether the procurement of the
gntrusting or the possessor's disposition of
the goods have been such as to be
larcenous under the criminal law.”

Mullen is wrong. Vehicles, although goods, are
excluded from the scope of Division 2 of the
California Uniform Commercial Code because their
sales are regulated by the Vehicle Code. Section

2102 provides that Division 2 “does not .. impair
or repeal any statute regulating sales to consumners,
farmers or other specified classes of buvers,”™ The
Californis Code Comment explains, “This section
wouid also exclude certain  special  statutes
pertaining to sales to unique groups of buyers; for
example, the provisions of the Vehicle Code
relating to sale of and recording of sale of motor
vehicles.” (Cal.Code com., 23A pr.l West's Ann.
Cal. U. Com.Code (2002 ed.) foll. § 2102at p. 142)
The transfer of title to a vehicle registered in
California is accomplished under Vehicle Code
section 3604: “No transfer of the title or any
interest in or to & vehicle registered under this code
shall pass, and any attempted transfer shall not be
effective, until the partdes therete have fulfilled
either of the foilowing requirements: [1] (1) The
transferor has made proper endorsement and
delivery of the ceriificate of ownership to the
transferce ..¥908 and the transferee has delivered
to the department ... the certificate ...."; or *(2) The
transferor has delivered to the department ... the
appropriate  documents for the registration or
transfer of registration of the wvehicle..”
{(Ven.Code, § 53600, subd. (a}.)

Mullen persists, contending that any rights Quartz
had in the vehicles were cut off when Mohawk sold
the vehicles to innocent consumers. Mullen points
out the **59 parties stipulated that the retail buyers
are entitled to the title certificates without payment
to Quartz when they pay off their conditional sale
contracts. Thus, Mullen argues, the buyers had the
power to grant security interests in the vehicles
through the conditional sale contracts, which
Mohawk assigned to Mullen. Mullen contends its
interest in the conditional sale contracts is governed
by Division Nine of the Commercial Code-
“Secured Transactions”-because it purchased
chattel paper (§ 9102, subd. (a)(11})) and by
deﬁnitien{ ?ecame a secured party (§ 9102, subd

(2N

FN4. Sectien 9102, subdivision {a)}(I1)
defines © “Chattel paper™ ”
records that evidence both a monetary
pbligation and a sccurity interest in

as “a record or
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specific soods..."Section 9102,
subdivision (372X D) defines a ™ *Secured
party’ 7 as “{a] person to which accounts,
chattel paper, payment intangibles, or
promissory notes have been sold.”

[3] Again, Mullen {3 wrong. Vehicle Code section
5300 provides the exclusive method for perfecting a
security interest in a vehicle not comstituting
inventory: “{NJo security interest in any vehicle
registered under this code, irrespective of whether
the registration was effected prior or subsequent to
the creation of the security interest, is perfected
until the secured party or s or her successor or
assignee has deposited ... with the department ... a
properly endorsed certificate of ownership to the
vehicle subject to the security interest showing the
secured party as legal owner...” The provisions of
the Uniforms Commercial Code do not come info
play to determine the rights of competing parties
antil the security interest is perfected under the
Vehicle Code. (Veh.Code, §§ 6301, 6383

The trial court relied on Brasher's, supra, 119
Cal.Appdth 1038, 15 CalRptr3d 70 when it
analyzed whether Mullen's unsecured status would
take precedence over what it characterized as
Quartz's security interest, Brasher's, like Quartz,
sold cars on consignment, and did not pay a
consignor until after the vehicle was sold and the
consignor delivered title documents to Brasher's.
Brasher's sold 32 vehicles to Pacific, a used car
wholesaler. Unlike Quartz, however, Brasher's
extended financing t Pacific and perfected a
security interest in the vehicles by filing a UCC-1
“coverfing] coilateral that included inventories,
whether ‘now owned or hereafter acquired.” "(Je. at
p. 1044, 15 Cal.Rptr.3d 70.) Brasher's also obtained
and held the certificates of title for the vehicles.

%009 Pacific sold the vehicles to Valley, a used car
dealership, but failed to pay Brasher's.
Subsequently, Brasher's filed a complaint for
declaratory relief regarding its rights in the vehicles
as against Valley. The wial court found that Valley
was a buyer in the ordinary course of business and
thus took title to the vehicles free of Brasher's

security interest under former California Uniform
Commercial Code section 9307 (now section 9320}
{Brasher’s, supro, 119 Cal Appdth  at  pp.
1046-1047, 15 Cal.Rptr.3d 70.} The appellate court
found “for purpeses of former section 9307, a
merchant  buyer must observe  reasonable
commercial standards to attain the protection of
[buyer in the ordinary course] status.” {ld at p.
1038, 15 CalRpir.3d 70.) The tral court had not
addressed the question of whether Valley's conduct
was commercially reasonable. Finding the issue
was a question of fact, the appellate cowrt remanded
the case to the trial court for a [factual
determination. “The specific conduct at issue
concerns  Valley's decision not te obtain &
certificate of title at or nzar the time of purchase of
each vehicle.” (/d. at p. 1069, 13 Cal.Rptr.3d 70.)

*%x60 The facts in Brashers. however, differ
significantly from those in this case. Quariz did not
perfect a security interest in the vehicies, and
Mullen purchased conditional sale contracts, not the
vehicles themselves. This case presents a strikingly
similar situation to that in Morris Plan Co. v
Moody (1968 266 CalApp.2d 28, 72 CalRptr.
123(Morris Plan ), which supperts the trial court's

judgment that Quartz is the legal title holder of the

vehicles, but under a different rationale than
Brasher’s. In Morris Plan, two vehicle owners sold
their vehicles to Moody, a used car dealer, “in
exchange for Moody's draft on his bank to be
presented to the bank with the vehicles' title
certificates.™ {4 at p. 29, 72 CalRptr. 123)
Meedy sold the vehicles to three individuals under
conditional sale contracts. Morris Plan, a finance
company, purchased the three conditional sale
contracts from Moody. When the original owners
presented Moeody's drafis 10 his bank, the drafis
were dishonored. The original owners refused to
release the title certificates,

Motris Plan sued the original owners and Moody to
quiet title to the three vehicles. Morris Plan argued
that under the Commercial Code, a transferor of
goods has the power to transfer good title to a good
faith purchaser for value even if the transferor
acquired the goods in exchange for a dishonored
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check. (§ 2403.) But the court explained that the
provisions of the Vehicle Code govern the transfer
of title to vehicles, not section 2403, {(Morris Plan,
supra. 266 Cal. App.2d at pp. 29-30, 72 Cal.Rpir.
123.) Furthermore, the Vehicle Code also governs
the perfection of a securily inferest in 4
vehicle “Sections 6300-6301 of the Vehicle Code
provide a security interest m a vehicle is not
perfected unul the secured party has deposited with
the Department of Motor Vehicles, & properly
endorsed certificate of ownership showing the
secured party as legal owner. When the security
interest has been so perfected the nights of ali
persons shall be subject to the provisions of the
Uniform Ceommercial Ceode”(Jd. ot p. 30, 72
Cal Rptr. 123)) The court found that the original
owners retained title to the vehicles because title
never passed from them to *910 Moody, and Morris
Plan purchased security interests which had not
been perfected i the manner required by the
Vehicle Code.

4] Here, Mullen purchased the conditional sale
contracts, which gave it the right to collect moneys
due under their terms. {Balfour, Gurhrie & Co. v,
Hansen {1964y 227 CalApp.2d 173, 187, 38
Cal.Rper. 525.) But as in Morris FPlan, Mullen
acquired no security interests from Mohawk,
because Mohawk did not perfect them under the
Vehicle Code. Thus Quartz holds utle to the
vehicies unimpaired by any security interests.

Quartz's Appeal

Quartz contends the (rial court emred in fatling to
give it a remedy against Mullen. It argues the
policies of the Commercial Code would be best
served by requiring Mullen to pay it for the titles to
the vehicles. We agree.

“ITihe ultimate goal of the Califorpia Uniform
Commercial Code is to set forth rules of law that
promote the optimal allocation of society's
resources, i.e., promote economic efficiency. In the
context of the used car industry, the goal can be
restated as making vehicles available to consumers
as efficiently as possible.” (Brasher’s, supra. 119

Cal App.dth at p. 1053, 13 CalRpur.3d 70.) The
goal of economic efficiency does not necessarily
equate with the goal of fairness in tort law. “[Tlort
law ‘is designed primarily to apportion loss' and ..
the guiding principle in such an apportionment is
fairness. ‘in tort law courts **61 have equated
farrness  with  fault. The rule of comparative
negligence is a perfect expression of this principle.
[ ] The UCC, however, was designed to facilitate
commerce primarily by guiding and making
predictable the consequences of behavior,” and its
loss apportionment function is secondary to this
primary functien. [Ciations.]' { 1 Although, for
example, tort law ordinarily would distribute loss
caused by a forged signature or endorsement on a
negotiable instrument on the basis of fault, *[t}he
LCC, however, for the most part does not look at
actual fault [Fn. omitted.} Instead. it places
responsibility on the party which ordinanly would
be 1n the best position to prevent the loss. [Fun.
omitted; citations.]’ [Citation.1” (Los dngeles
Nat. Bank . Bawrk of Canmon (1991) 229
Cab App.3d 1267, 1278, 280 Cal.Rptr. 831}

[5] The findings of the trial court support the
conclusion that Mullen is in the better position to
prevent the loss caused by Mohawk while
minimizing the disruption of the elficient flow of
used vehicles from dealers to consumers. The trial
court found that Mullen did not act in a
commercially reasonable manner when it failed to
verify Mohawk's title before purchasing the sale
*011 contracts because a finance company could
easily verify that a dealer had title, or it could
ascertain who held the title and how much was
owed to obtain it.

Anpother reason Mullen should bear the loss of
Mohawk’s default is because Mullen is Mohawk's
assignee, thereby stepping into Mohawk's shoes.
The parties stipulated that Mchawk had the duty to
register the vehicles with the DMV reflecting the
consumers as registered owners and Mullen as
lienhotder, which required the acquisitien of the
certificates of title, Qualin testified it was his
responsibility as a dealer to get title into the
consumer’'s name. “[Alnd it's the right thing to do. |
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mean you sell the car, you have to provide a ttle”
The Automobile Sales Finance Act (Civ.Code, §§
2081-2984.5) provides that “[ajn assignee of the
seller’s right is subject to all equities and defenses
of the buyer against the seller, notwithstanding an
agreement to the contrary, but the assignee's
Hability may not exceed the amount of the debt
owing to the assignee at the time of ihe
assignment.” (Civ.Code. § 2983.5, subd. {a}.)

Both the Automobile Sales Finance Act and the
Commercial Code are concerned with protecting
the buyver who makes payments to the assignee of
the conditional sale contract. Section 2210,
subdivision {5}, provides that “{a}n assignment of
‘the contract” or of ‘all my rights under the
contract” or an assignment in similar general terms
is an assignment of rights and, unless the language
or the circumstances {as in an assignment for
security) indicate the contrary, it is a delegation of
performance of the duties of the assignor, and Hs
acceptance by the assignee censtitutes a promise by
him or her to perform those duties....” The Uniform
Commercial Code Comment explaing, “Subsection
{5) recognizes that the non-assigning original party
has a stake in the reliability of the person with
whom he has closed the original contract, and is,
therefore, entitled to due assurance that any
delegated  performance  will  be  properly
forthcoming.” (U. Com.Code com., 23A pt.] West's
Ann. Cal. U. Com.Code (2002 ed.) foll. § 2210 at.
p. 2360

Mullen argues only the buvers can enforce s
performance of Mohawk's duties under the
conditional sale contracts. But the buyers are not
parties to this action, The trial court ruled that as
between Quartz and Mullen, Quartz is the legal
owner of the ttle certificates. The court erred in
failing to order Mullen to purchase**62 the titles
from Quartz for transfer to the consumer buyers.
The facts that Quartz has voluntarily released titles
to some of the buvers and others have obiained
duplicate titles from the DMV do not affect
Mullen's duty.

DASPOSITION

The portion of the judgment declaring Quartz to be
the legal holder of the titles is affirmed, as is the

judgment on the cross-complaint. The portion of

the judgment that Quartz take nothing further under
its second amended complaint is reversed, and the
matter is remanded to the trial court te determine
the amount of money due from Mullen to Quartz.
Quartz is ordered to take the necessary sleps
through the DMV to ensure that title to each vehicle
accurately reflects the consumer buyver's interest. In
the interest of justice, each party shall bear its own
costs on appeal.

WE CONCUR: RYLAARSDAM, 1., and FYBEL,
J.

Cal. App. 4 Dist.,.2007.

Quartz of Southern California, Inc, v. Mullen Bros.,
Inc.

151 Cal.App.dth 901, 61 CalRptr.3d 54, 67 Cal.
Daily Op. Serv. 6300, 2007 Daily Journal D AR,
7910

END OF DOCUMENT
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c
Hawkins v. York
Cal App.2.Dist.
JAMES HAWKINS, Plainiitf and Appellant,
V.
RUBY M. YORK, Defendant and Respondent
Civ. No. 32820.

Court of Appeal, Second District, Division 5,
California.
November 25, 1969.

SUMMARY

In & quiet title action, the tial court entered
judgment for the defendant. Some 28 years prior 10
the filmg of the action, plaintiff had conveyed real
estate to defendant and her hushand (since
deceased) as joint tenants by an agreement
providing for pavirent of $200 per month fo
plaintiff for the rest of his life. The property was not
to be sold or encumbered during plaintiffs lifetime
and defendant was entitled io terminate the
agreement at any time by reconveyance of the
property to plaintiff and the furnishing of a title
certificate showing freedom from encumbrances.
For purposes of terminafion, leases were not to be
considered as encumbrances. At trial, plaintiff
contended, inter alia, that the agreement was void
for lack of consideration and that defendant had
breached the encumbrance restriction by leasing
portions of the property without plaimtiffs consent.
(Superior Court of Los Angeles County, Earl C.
Broady, Judge.)

The Court of Appeal affirmed the judgment of the
trial  court, holding that, under a proper
imterpretation, the censideration was sufficient to
support the contract. The court took the view that
the contract was ambiguous and that extrinsic
evidence was properly admitted. It further heid that
leases were not encumbrances within  the
contemplation of the agreement, particularly in view
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of plaintiff's knowledge of the leases for most of the
period that the agreement was in effect without
complaint on his part. (Opinion by Stephens, Acting
P 1. with Aiso and Reppy, JI., concurring.)

HEADNOTES

Classified to California Digest of Official Reports

(1a, 1) Contracts § 87--Consideration--Sufficiency.
In a quiet title action, the trial court properly found
that an agreement transferring certain real property
from pla:iff to defendant and her husband in
return for specified monthly pavments to plaintiff
for the rest of his life was not void for lack of
consideration, where an ambiguously worded
provision of the agreement allowing termination by
the defendant upon reconvevance of the property to
plaintiff, interpreted in consorance with the spirit of
the agreement and the circumstances of the parties,
would allow defendant to escape paying only those
monthly instalments accruing after recenveyance,
and where the termination clause required not only
reconveyance but also delivery of a title certificate
showing freedom from encumbrances.

{See CalJur.2d, Contracts, § 27 et seq.,
Am.Jur.2d, Contracts, § 85 et seq.]

() Contracts § 137--Interpretation--Ambiguity.

In a quiet title action invelving the interpretation of
a written agreement, the irial court correctly
admitted extrinsic evidence of the circumstances
under which the instrument was executed where a
pertinent portion of the agreement was ambiguous.

(3) Contracts § 161(3)--Interpretation--Functions of
Appeliate Courts-- Ambiguities,

On appeal in a quiet title action involving
interpretation of an ambiguity in a written
agreement, the appellate court was required to make
an independent interpretation of the language, in
light of the entire instrument and the extrinsic

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works,
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evidence adduced in the trial court, where the
extrinsic evidence was not conflicting, and where
the trial court made no finding as to the meaning of
the language in question.

{4a, 4b) Covenants, Conditions, and Restrictions §
91--Restrictions-- Breach.

In a quiet title action involving a contract of
conveyance of real property from plaingff fo
defendant, the trial court properly found that
defendant did not breach the contract by leasing
portions of the property to others, where the
contract language proscribed selling  or
encumbering during plaintiff's lifetime, where a
termination provision of the contract expressly
stated that for purposes of that paragraph leases
should not be deemed to be encumbrances, and
where there was ample evidence to support the trial
court’s finding that during most of the 28 years after
the contract was executed plaintiff was aware that
the property had been leased by defendant to
various third parties for the operation of business
enterprises, and did not complain about the leases
during that period.

{See CalJur.ld, Contracts, § 129; Am.}ur.2d,
Contracts, §§ 247, 248}

{(5) Contracts § I41--Interpretation--Meaning of
Words.

While a lease may ordinarily be considered to be an
encumbrance, the parfies to a contract have a right
to exclude what they wish from the ambit of any
term which they use in an agreement.

(6) Contracts § 153--Interpretation—-Construction in
Favor of One Party.

While ambiguities in a provision of a contract
should be construed most strongly against the party
whose lawyer drafted the agreement, no term of a
contract is uncertain or ambiguous if its meaning
can be ascertained by fair inference from the other
terms of the agreement.

COUNSEL

Kelley & Clark and Stanley D. Clark for Plaintiff
and Appellant.

Burton, Gauldin, Thomson & Nelson and R.
Jackson Gauldin for Defendant and Respondent.
STEPHENS, Acting P. J.
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Plaintiff appeals from a judgment for defendant
Ruby York in an action to quiet title to certain real
property.

In August 1937 plaintiff owned a parcel of real
property located in Whittier, California. On August
2, 1637, he entered into an agreement with
defendant and her husband Victor York. Under the
agreement plaintiff transferred the property to the
Yorks as joint temants. In exchange, the Yorks
promised to pay plaintiff $200 per month until he
died and agreed not fo sell or encumber the property
during plamtiff's lifetime. The Yorks were given the
right to reconvey the realty to plamtiff at any time
and thereby terminate all their obligations under the
agreement.

Before executing the agreement, plaintiff Jeased
part of the property to The Texas Company for use
as a service station. This lease was in effect when
piaintiff and the Yorks entered into their agreement.
Beginning in *101 1939 the Yorks leased various
portions of the property to third parties. One of
these leases was entered into with The Texas
Company and was joined in by plaintiff. All told,
the Yorks entered into no less than six leases
without plaintiffs express consent. At least two of
this number were in existence at the time of trial.

Victor York died in 1963. The parties stipulated
that the Yorks, and after Victor's death defendant,
caused $200 to be paid 0 plaintiff each month from
September 1, 1937, to the date of trial. These
payments totaled in excess of $70,000. At no time
before trial did the Yorks exercise their termination
rights under the agreement.

On February 8, 1966, nearly 29 years after he had
signed the agreement, plaintiff notified defendant
that he considered her in default of her obligations
under the agreement since, he asserted, she had
permitted the property to become encumbered.
Plaintiff declared in the notice that if’ defendant did
not remove the encumbrances within 10 days he
would enforce his “rights of reversion.” Nine days
later plaintiff advised defendant that he considered
the agreement void for lack of mumality since
defendant, he alleged, could cancel it at any time *
without lability.”

© 20608 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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(la) When defendant failed to comply with the
demand to remove encumbrances, plaintifl brought
this quiet title action. As in his notices to defendant,
at trial plaintiff complained: (1) that the agreement
was void for lack of mutuality and consideration,
and (2) that the defendant had breached the
agreement by encumbering the property. The
second claim he based on the fact that the Yorks
had leased the parcef tc various third parties, and
that two of theses leases were still in etfect. Having
lost  below, plaintiff advances the same two
contentions on appeal. We are in accord with the
trial court and find that both arguments lack merit,

We set portions of the agreement forth at this point
so that the context of our determination of the issues
be clear:

“Grant Deed and Agreement

“This Agreement, made and entered into this 2d day
of August, 1937, by and between James Hawkins, a
single man, of the County of Los Angeles, State of
California, hereinafter sometimes catled party of the
first part and Victor H. York and Ruby M. York,
husband and wife, of the County of Los Angeles,
State of California, hereinafler sometimes called
parties of the second part. *102

“Witnesseth:

“Whereas, the party of the first part is the owner of
that ceriain real property hereinafter described and
is desirous of transferring the same fo the parties of
the second part upon the terms and conditions
hereinafter set forth.

“Now, Therefore; it is understood and agreed that
subject o the terms and conditions hereof, the said
parties of the second part hereby agree to pay to the
party of the first part, so long as the party of the first
part shall live, the sum of Two Hundred ($200.00)
Dollars per month, payable monthly in advance,
commencing September 1, 1937.

“For and in consideration of the covenanis and
agreements herein coniained, the said James
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Hawkins hereby grants to Victor H. York and Ruby
M. York, husband and wife as joint tenants, all that
real property in the City of Whittier, County of Los
Angeles, State of California, described as:

“Subject ... to conditions, reservations, restrictions,
and rights of way, if any, of record. Subject also to
lease executed by James Hawkins a single man to
The Texas Company, a corporation, dated January
10, 1937.

“It is understood and agreed that the parties of the
second part shall be, and they are hereby restrained
from selling and/or encumbering said premises for
and during the life of the party of the first part
provided that the existing Federal income tax lien
now of record against the parties of the second part,
or either of them, shall not be deemed to be an
encumbrance within the meaning of this paragraph.

“It is understcod and agreed that the parties of the
second part shall have the right at any time hereafter
during the life of the party of the first part to convey
said premises to the party of the first part by good
and sufficient grant deed thereof accompanied by a
title certificate of a title company operating in Los
Angeles County, California, showing said premises
at the time of said recanveyance to be free and clear
of all liens and encumbrances other than those
existing at the date hereof, provided that leases of
said premises shall not be deemed to be
encumbrances within the meaning of this paragraph.
Upon the execution of said conveyance by parties
of the second part to the party of the first part, the
parties of the second part shali thereupon be
relieved of all further obligations hereunder
accruing or o accrue after the date of said
conveyance.

“It is understood and agreed that upon a breach of
any of the foregoing *103 covenants and
agreements hereinabove set forth to be by the
parties of the second part performed, and the same
not having been by the parties of the second part

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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cured within (10} days after written notice thereot to
them by the party of the first part, said premises
shall ipso facto revert to the said grantor, his heirs
and assigns and that said grantor shall thereupon
have the right of immediate re-entry upon said
premises in the event of such breach and failure to
cure the same as herein provided.

“It is further understood and agreed that proof of
performance of the covenants and agreements
herein provided to be performed by the parties of
the second part may be made by recording a
certified copy of the death certificate of the party of
the first part, together with a cancelied bank check
marked paid, covering payment due by the parties
of the second part to the party of the first part on the
1st day of the month during which the death of the
party of the first part occurred.

“Witness our hands this 2d day of August, 1937,
“James Hawkins

Party of the First Part

Vietor H. York

Ruby M. York

Parties of the Second Part”

Plaintiff claims that the Yorks' promise to pay him
$200 per month was illusory. He predicates his
argument on what we think is an erroneous
igerpretation of the fermination provision of the
agreement. The portion of the provision upon which
he relies reads as follows: “Upon the execution of
said conveyance by parties of the second part [the
Yorks] te the party of the first part [plaintiff], the
parties of the second part shall thereupon be
relieved of all further obligations hereunder
accruing or to accrue after the date of said
conveyance.” Plaintiff contends that this language
allows the Yorks, by reconveying the property to
plaintiff, to avoid paying plaintiff the $200 monthly
installments accruing both before and after the
reconveyance, not merely those accruing after
reconveyance.

(2) The quoted portion of the agreement Iis
ambiguous. The problem is whether the phrase
after the date of said conveyance™ was meant to
modify the expression “accruing or 1o accrue,” or
Just the words “to accrue.” The trial court correctly
admitted extrinsic evidence of the circumstances
under which the instrument was executed. (Pacific
Gas & Flec. Co. v. G W, Thomas Drayage etc. Co.
(1968) 69 Cal2d 33, 37 [69 CalRptr. 561, 442
P.2d 641]; Estate of Russell (1968) 69 Cal.2d 200,
210-212 [70 Cal.Rptr. 561, 444 P.2d 333]; United
States Leasing Corp. v. du Pont (1968) 69 Cal2d
275, 284 [70 CalRptr. 393, 444 P2d 65};*104
Continental Baking Co. v. Katz {1968) 68 Cal.Zd
312, 322 [67 CalRptr. 76l, 439 P.2d 889}
Devidson v. Welch (1969) 270 CalApp.2d 220,
231-232 175 CalRptr. 676]) (3) The extrinsic
evidence introduced was not conflicting, and the
court made no finding as to the meaning of the
language in question. Therefore, this court must
make an independent interpretation of the language,
in light of the entire instrument and the extrinsic
evidence adduced below. (Parsons v. Bristol Dev.
Co. (1965) 62 Cal2d 861, 866 [44 CalRptr. 767,
402 P.2d 839]; cf. Pierpomt Inwn, Inc v. State of
California (1969) 70 Cal.2d 282, 294 [74 Cal Rptr.
521, 449 P.2d 737); Miller v. Citizens Sav. & Loarn
Assi. (1967) 248 CalApp2d 655, 660-661 [56
Cal Rptr. 8441.)

{1b) We have concluded that it is more consonant
with the spirit of the agreement and the
circumstances of the parties to interpret the
language as allowing the Yorks, by reconveying to
plaintiff pursuant te the termination clause, to
escape from paying him only those installements
which would accrue gfier such reconveyance. The
evidence demonstrates that plaintiffs  major
objective in signing the agreement was to obtain
security for life.” Plantiff understood that under the
agreement he had a right to receive $200 per month
for the rest of his life, or until the Yorks reconveyed
the property. There is evidence that he looked upon
the agreement as sort of a “lease” which would give
him the security he sought. ™ISince plaintiff
thought in such terms, it seems unreasonable to
conclude that he would agree to an arrangement
allowing the Yorks to hold the property without
paying the $200 monthly “rent” which would accrue
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during their occupancy particularly in light of the
words “all further obligations™ thus speaking to the
future. Qur interpretation is buttressed by the
language of the paragraph following the termination
provision, which language provides that if the
Yorks default on their promises the property reverts
to plaintiff. The agreement throughout appears to
envision that plaintiff should receive $200 per
month or get his property back.

FN1 Defendant testified that before the
signing of the agreement her husband told
plaintilf that he would get $200 per month
for the remainder of his life. She also
testified that, when she inquired of her
husband why they were not just buying the
property outright, plaintiff interjected:
That is just the way 1 want it, The fease is
just the way [ want it. 1 want security.”
{ltalics added.)

As we have construed the agreement, there was
sufficient consideration flowing from the Yorks to
plaintiff to support a contract. By the instrument's
terms defendant and her husband could choose
between two alternatives: to keep the property and
pay plaintiff, so long as he lived, $200 per month;
or to reconvey the properly to plaintiff having paid
plaintiff at the rate of $200 per month for the term
of their occupancy. *105

Certainly the obligation to make the monthly
payments was a benefit to plaintiff and a detriment
to the Yorks.

The Yorks' right to terminate the agreement was by
no means unqualified. 1f they elected to cease
performance, they were required, as a condition
precedent to termination, (1) to reconvey the
propesty to plaintiff by executing and delivering a
grant deed, and (2) to secure and deliver to plainaff
a title certificate showing the property to be free and
clear of all liens and encumbrances other than those
existing at the date of the agreement. The delivery
of a deed and a title certificate would serve to notify
plaintiff of termination. Although the cases are
more clear where a specified peried of notice is
required by the agreement (Brawley v. Crosby efc
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Foundation, Inc. (1946) 73 CalApp.2d 103,
113-118 [166 P.2d 392]), this court recently held
that the requirement to notify of termination Is a
significant qualification of the option to cease
performance. even without a time lapse between
notification and termination. (Millgee Inv. Coo v.
Friedrich (1967) 234 Cal.App.2d 802, 803-806 [62
Cal.Rptr. 730];, see also 1A Corbin, Contracts, §
163, pp. 76-83.) Moreover, by delivering plaintiff a
erant deed, the Yorks would be personally
covenanting to him that they had never conveyed
the property to a person other than plaintiff, and that
the property at the time of reconveyvance was frec
from encumbrances imposed by them or by any
person claiming under them. (Civ. Code, § 11132
Witkin, Summary of Cal. Law (1960) Real
Property, § 34, pp. 890-891.) We think the Yorks'
right to terminate the agreement, as thus
conditioned, does not render ilusory their promise
(o pay plaintiff $200 a month for the rest of his life.

Nor can the Yorks, pursuant to the paragraph
following the termination clause, escape their
obligations under the termination clause merely by
failing to pay plaintiff $200 per month or by
encumbering the property. First, the Yerks could
not, unilateraily, cause the reversion of title to
plaintiff. Title reverts only after plaintiff has elected
to invoke the default provision by giving written
notice of the default. Moreover The only way the
default provision would allow the Yorks to avoid
their obligations under the termination clause is if
the former is interpreted to allow the Yorks to
terminafe the agreement by defaulting. Such a
construction would render the termination clause
superfluous. And we are bound to give effect to
every provision of the agreement, if reasonably
practicable. (Civ. Code, § 1641; Universal Sales
Corp. v. California Press Mfg Co. (1942) 20
Cal2d 731, 760 [128 P.2d 665} Alperson v.
Mirisch Co. (1967) 250 Cal.App.2d 84, 50 [58
Cal Rptr. 178].}

{4a) Plaintiff's second contention - that the Yorks
breached the contract by encumbering the property,
is also based upon a miscenstruction of *106 the
agreement. The language involved here reads as
follows: “It is understood and agreed that the parties
of the second part [the Yorks] shall be, and they are
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hereby restrained from selting and/or encumbering
said premises for and during the life of the party of
the first part [plaintiff]; provided that the existing
Federal mncome tax lien now of record against the
parties of the second part. or either of them, shall
pot be deemed 1o be an encumbrance within the
meaning of this paragraph.” Plainttff argues that the
term  “encumbrance” as  used in the quoted
paragraph includes all leases of the property granted
without his consent. We disagree.

(5} We recogaize that a lease may ordinarily be
considered to be an encumbrance. {See e.g., Lvans
v. Faught (1965) 231 Cal.App.2d 698, 710-711 [42
Cal.Rptr. 133], Mann v. Monigomery (1307) 6
Cal.App. 646, 648 [92 P. 875]} But parties to a
contract have a right to exclude what they wish
from the ambit of any term which they use In their
agreement.

(6} Plaintiff correctly points  out  that  any
ambiguities in the provision in guestion should be
construed most strongly against defendant, since it
was the Yorks' lawyer who drafted the agreement. {
Civ. Code, § 1654; Laux v. Freed (1960) 53 Cal 2d
512, 524 [2 Cal.Rptr. 265,348 P.2d 8731 Tavior v.
J B OHill Co. (1948) 31 Cal.2d 373, 374 [189 P.2d
258} Estate of Rule (1944) 25 Cal2d 1, 15 [152
P2d 1003, 155 A.L.R. 13i9]) Bui no term of a
contract is uncertain or ambiguous if its meaning
can be ascertained by fair inference from the other
terms of the agreement. {(Pice Citizens Bank v.
Tafeo, Inc. (1938) 165 Cal App.2d 739, 749 [332
P.2d 739); Kanrer v. National Phoenix Industries,
Ine. {1962) 203 CalApp2d 757, 760-761 [21
Cal Rptr. 857].) (4b) And, in the case at bench, the
meaning of the term “encumbrance” can be
determined from the context in which it appears.
The termination provision expressly states that for
purposes of that paragraph leases of said
premises shall not be deemed to be encumbrances. ...
» Since plaintiff thereby permitted the vendees to
reconvey the property subject fo leases, it seems
illogical to suggest that the preceding paragraph
forbids the Yorks from leasing the property during
their occupancy. FNZ

EN2 H the term “leases,” as used in the

¥

Pa
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termination paragraph is taken fe mean
only leases in existence at the execution of
the agreement, we could logically conclude
that the word “encumbrances,” as used in
the provision in  guestion, includes
subsequent leases of the property. Such an
interpretation, however, would render the
termination provision redundant.

The most persuasive evidence against plaintiffs
interpretation of the instrument is furnished by the
conduct of the parties in the 28 vears after the
agreement was executed. The trial court found, and
there is ample evidence to support the finding, that
during most of this time plaintiff was *107 aware
that the property had been leased to various third
parties for the operation of business enterprises.
Despite this knowledge, plaintiff at no time prior to
1966 complained to the Yorks of the leases. We
think that plaintiffs apparent acquiescence in the
Yorks' repeated leasing of the subject property
demonstrates that the parties interpreted their own
agreement as permitting the Yorks o lease the
property as they pleased during their occupancy.
(Cf. Wilson v. Corrugated Kraft Containers. Inc.
(1933) 117 CabApp2d 691, 694-69%5 [256 P.2d
1012]; Crestview Cemerery Assn. v, Dieden (1960)
54 Cal2d 744, 732-755 |8 Cal.Rptr. 427, 356 P.2d
1711

The judgment is affirmed.

Aiso, 1, and Reppy, I, concurred.

A petition for a rehearing was denied December 9,
1969, and appellant's petition for a hearing by the
Supreme Court was denied January 21, 1970,

CabApp.2.Dist.
Hawkins v. York
2 Cal.App.3d 98, 82 Cal.Rptr. 434
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